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PURPOSE

This memorandum incorporates into the "Procedures for
Completion and Deletion of National Priorities List Sites"
guidance document (OSWER Directive 9320.2-3A) EPA's policy to
conduct at least one Five-Year Review prior to deleting sites from
the National Priorities List (NPL). This memorandum: (1)
implements Recommendation No. 2 contained in the Administrator's
Management Review; (2) is a necessary follow-up to the October 30,
1989 Jonathan Cannon, Acting Assistant Administrater, policy
directive to EPA Regional Administrators which explains whieh
sites will require five-year reviews, and how the policy will
affect deletions; and (3) identifies how EPA will administratively
amend the deletion process to account for this policy directive.

BACKGROUND

On October 30, 1989, the Acting Assistant Administrator for
the Office of Solid Waste and Emergency Response (OSWER) issued a
Policy directive concerning the performance of CERCLA 121(c) Five-
year reviews and the relationship of such reviews to the deletion
of sites from the NPL. This policy directive noted that EPA will
ensure that five-year reviews are conducted for all remedial
actions which result in hazardous substances, pollutants, or
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contaminants.remainxng at the site above levels that allow for
unlinited use and nrestricted exposure. This means that EPp will
conduct reviews of a remedial action unless the site has been
Cleaned to at least health-protective levels apnd such levels allow
for unlimited use and unrestricted exposure. Consequently, EPA
will eonduct five-year reviews of all remedijes requiring any access
or land-use restrictions or control, including remedies that attain
health-protective levels for the current use, but which include
restrictions on activities due to limits on exposure. Reviews will
begin no more than five Years after the initiation of a remedial
action. The directive set out the policy that a gjite subject to
five-year reviews should generally not be deleted from the NPL
until at least one such review has been conducted following
completion of all) remedial actions at a site (except operation and
maintenance).

Although SARA provides that CERCLA Section 121 (including 121
(c)) applies only to actions resulting from RODs signed post-
SARA, the policy directive also notes that EPA beliaves as a
matter of policy that it weuld be inappropriate to distingquish
between pre-~ and Post-SARA RODs in determining whether to conduct
five-year reviews. Furthermore, also as a matter of policy, EPA
will examine Previously deleted sites to assess the
appropriateness of conducting five-year reviews for those remedial
actions which result in hazardous subgtances, Pollutants, or
contaminants remaining above levels that allow for unlimited use
and unrestricted exposure. The purpose of such an examination
would be to determine whether such remedies remajin protective.

EPA is also Currently developing guidance on the nature and
extent of five-year reviews. EPaA will revise and reissue the
guidance on deletion/completion of NPL sites upon the issuance of
the guidance on five-year reviews, which is expected in 199%0.

IMPLEMFNTATION

The following update of the April 1989 OSWER Directive
9320.2-3A, "Procedures for Completion and Deletion of NPL Sites",
Provides the administrative requirements which should be followed
Prior to deletion of sites from the NPL ag a result of EPA's
October 30, 1985 Pive-Year Review policy directive. Effective
immediately, these procedures should be followed for all sites
affected Py the Five-Year Review policy. Any questions regarding
the attached update may be directed to Ed Hanlon of OSWER's
Hazardous Site control Division (HsSCD) at FTS: 475=9753. Until
the completion/deletion guidance is fully revised and reissued,
Please contact Allen Dotson, HSCD, at ¥FTS: 382~5755, to determine
the current policy on five~year reviews.

Attachment

CC: Regional Superfund Branch Chiefs
Offices of Regional Counsel - Regional Branch Chiefs
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Page ii. Ada the following as the second paragraph:

"The policies set out in this memorandum are intended
solely for the guidance of Government personnel. They
are not intended, nor can they be relied upen, to create
any rights enforceable by any party in litigation with
the United States. EPA officials may decide to follow
the guidance provided in this memorandum, or to act at
variance with the guidance, based on an analysis of
specific site circumstances. The Agency also reserves
the right to change this guidance at any time without
public notice."

hapter *"Tnt ucti = ent:

Page 2. Add the following as the fifth Paragraph under

Iintroduction:

"EPA will ensure that five-year reviews are conducted at
all sites at which a selected remedial action results in
hazardous substances, pollutants, or contaminants
remaining at a site above levels that allow for unlimited
use and unrestricted exposure. EPA will generally not
delete a site for which five-year reviews are required
until one such review has been conducted following
completion of all remedial actions at a site (except
operation and maintenance). EPA Headquarters also
intends to revise and reissue this quidance (OSWER
Directive 9320.2-3A, as amended December 29, 1989) when
the final policy on when and how to conduct fiveeyear
reviews is released. Until the reissuance of this
complation/deletion guidance, EPA Regions should consult
with EPA Headquarter's Hazardous Site Control Division to
determine when and how the five-year reviews ghould be
coneidered and conducted."

Ch e ¥gite Completion.® ents s

Page 3. Add the following as the second pParagraph under
the sub-heading: "Final Operable Unit Remedial Actjons":



05/08/85

17:16

b)

<)

d)

[d006
415 744 1041 EPA REG 9 (ORC) %)

-2 -

"For Fund-financed remedial actions, the lead and
Support agencies should conduct a joint inspection at
the conclusion or construction of the remedial action
and concur through a joint memorandum that (a) the
remedy has been constructed in accordance with the ROD
and with the remedjal design, and (b) a periocd for
evaluating the operation of the remedy commences at that
time, and should continue until the completion of any
activities necessary to ensure that the remedy is fully
operational and functienal. Once the remedy is
considered operational and functional by the party
contracting for construction, a Remedial Action Report
should be prepared by the party contracting for

the work was performed within desired specifications,
and is considered operational and functional. The lead
and support agencies should then conduct a joint
inspection and execute a joint memorandunm accepting the
Remedjal Actjion Report.n

Page 3. Change the second sentence under the subheading
"No Action Sites" as follows:

"It does not include sites with RODs requiring only
monitoring or institutional controls; these types of
sites will be considered "Limited Action Sites" which
will require five-year reviews to énsure protection of
hunan health and the environment®.

Page 3. Add the following to the third sentence under
the subheading "No Action Sites":

"...have been addressed (e.g., O&M assurances, need for
five-~year reviews, ana institutional controls) . ™

Page 5. The following new text will supersede the old
text of the "LTRA Sites" gubsection:

”Mlmm%

An "Interim Close Out Report for LTRA Sitesn,
Prepared by the Region and approved by the RA, wjll be
required of all LTRA sites. This report will contain
final information for all completed operable units at
the site and describe the LTRA activities to be
perfermed, the cleanup levels to be achieved for the
LTRA portion of the site, and any five-year review
responsibilities (as discussed in the next section).
This report will act as the determining factor for
designating sites as LTRAs on the NPL and for internal
Superfund tracking. 1In addition, once a ground or
surface wvater restoration LTRA operable unit is operating
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as designed, States may assume responsibility for
operation of the LTRa.

The "Interim Close Out Report for LTRA Sites" will
be amended when cleanup levels are achieved to include

"Interim Close Out Report for LTRA Sites" and the
amendpment together will constitute the final Clese out
Report for the site. The LTRA site will then be
recategorized on the NPL as either a "sjite Awvaiting
Deletion” or a "Five-Year Review Sitewn

e) Page 5. The following new text will be added as a
separate gubsection after the "LIRA Sites" subsection:

b 3 1VE—!g&: Review §itg§

An "Interim Close Out Report for Pive-Year Review
Sites", prepared by the Region and approved by the Ra,
will be required of all Five-Year Review sites (this may
incorporate by reference interim or final Close Out
Reports already prepared). This report will centain
final information for all completed operable units at the
site and describe the Pive-Year Review activities to be
performed. This report will alsoc act 45 the determining
factor for designating sites as Five-Year Review sites on
the NPL and for internal Superfund tracking. This report
will be amended when at least one five~year review has
been conducted following the completion of the remedial
action (except operation and maintenance), and any
appropriate actions have been taken to ensure that the
Site remains protective of human health and the

- environment. The "Interim Close Out Report for Five-Year
Review Sites", and the amendment, together will
constitute the final Close Out Report for the site.
States may conduct five-year reviews under/pursuant to
Cooperative Agreements or Superfund State Contracts with
EPA, and submit five-year review reports to EPA.

For LTRA's such as bioremediation, flushing, and
groundvater pump and treat where health-based levels may
not be achieved on site for an extended period of time
during and/or after site remediation, EPA will conduct
five-year reviews from the date on which the first
contract is awarded for work to install, construct, or
implement the LTRA operable unit. Even at sites that
are expected to achieve health-based levels at the
completion of remedial action, EPA will, as a matter of
Policy, assure the conduct of five-year reviews when the
remedial action will require more than five years to

. complete.
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4.

a)

An Interim Close Out Report for Five Year Review
Sites would be required, for example, for a landfill
closure site which is not an LTRA site. However, one
Interim Close Out Report may be prepared for those sites
which are designated both as an LTRA as vell as a five-
year review site. 1In these cases, the Interimw Close Out
Report will be amended twice, as follows: (a) when at
least one five-year review has been conducted following
the completion of the remedial action (except operation
and maintenance), and any appropriate actions have been
taken to ensure that the site remains protective of human
health and the environment: and (b) when the LTRA cleanup
levels are achieved, to include final information for the
LTRA operable units of the gite in order to satisfy
completion requirements.®

ha r » o t Re - H

Page 7. Add the following separate category (as
component 6) to the listed cemponents which are
necessary to be addressed in the Close Out Report:

"6) Five-Year Review

o Statement explaining: (a) that at least one
five-year review has been conducted fellowing
completion of all remedial actions at the site
(except operation and maintenance), and that any
appropriate acrions have been taken to ensure
that the site remains protective of human health
and the environment: or (b) why no five-year
review was required. (EPA Headgquarters will
revise and reissue this completion/deletion
guidance when the final policy on when and how to
conduct five-year reviews is released. Until the
reissuance of this quidance, EPA Regions should
consult with EPA Headquarter's Hazardous Site
control Division to identify when and how the
five-year reviews should be considered and
conducted.)

o Assurance that, where appropriate, an acceptable
and detailed workplan is in place for the
performance of future five-year reviews, and is
sufficient to determine whether the
protectiveness of the remedy(s) for each operabl-
unit, and of the site as a whole, is maintained.
(A five~year review werkplan may be incorporated
into the operation and maintenance assurance
agreements and workplans.)



@009
05/08/95 17:17 415 744 1041 EPA REG 9 (ORC)

b) Page 8, Exhibit 2. add the following item to the
“Contribution to Close-Out Report" section across from
the "Remedial Action" Cleanup activity:

Yo Five-year review Plan, where appropriate"

5. 1 - 2 ] -

a) Page 10. Add the following paragraphs after the third
deletion criteria:

"In addition to the above, for all remedial actiens
which result in hazardous substances, pPollutants, or
contaminants remaining at the site above levels that
alloew for unlimited use and unrestricted exposure, it is
EPA's policy that sites should generally not be deleted
from the NPL until at least one five-year review has been
conducted following completion of all remedial actions at
a site (except operation and maintenance), any
appropriate actions have been taken to ensure that the
site remains protective of Public health and the
environment, and the site meetsg EPA's deletion criterja
as outlined above. EPA must also assure that five-year
reviews will continue to be conducted at the site unti)
no hazardous substances, Pollutants, or contaminants
remain above levels that allow for unlimited use and
unrestricted exposure. States may conduct five-year
reviews under/pursuant to Cooperative Agreements or
Superfund State Contracts with EPA, and submit five~ygar
review reports to EPA.

An exception to this requirement involves situations
where a Consent Decree contained langquage specifically
committing EPA to delete a site from the NPL upon
completion of certain response activities. In such
cases, EPA Regions must consult with EPA Headquarters
pPrior to initiation of any deletion activities. However,
such an exception would apply only to the general policy
of not deleting sites before completion of the first
five-year review, not to the requirement to conduct
reviews. EPA would still need to assure that five-year
reviewvs will be conducted at the site. Given the October
30, 1989 policy directive from the Acting Assistant
Administrator for OSWER regarding the performance of
five-year reviews and their relationship to the deletion
process, Consent Decrees should now require one five-year
reviev following the completion of the remedjal action
(except operation and maintenance) before deletion."

6. a STha etjon e » en H

a) Page 10. Revige the first sentence of the first
paragraph as follows:
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"The deletion process may begin after approval of the
Close Out Report by the RA, and after RA and/or the
State's approval of at least one five~year review at
those sites which require five-year reviews."

Page 11, Exhibit 3. add the following step immediately
under the "Approved Close Out Report"™ step:

"Where Appropriate, Conduct At Least one Five-Year
Review"

Page 12. Add the following immediately under "Close Out
Report™ in the suggested list of documents for the
deletion docket:

"Initial Five-Year Review report, where appropriate"”

Page 13. Add the following separate bullet item to the
"Supplementary Information: Item IV - Basis for Intended
Site Deletion(s)™ section, immediately under the
description of O&M procedures:

"Description of the results of the initial five-year
review, where appropriate, as well as reasoning for the
need for .future five-year reviews, and plans for
performance of such reviews, in accordance with EPA's
requirements for protectiveness at the time of each
future review.”

7. Appendix A, "Completion Process Diagrams ® Amendment ;

a)

Pages A-1 through A-4. AdQ the follewing immediately
above the "NPL Deletion” item in the "Completion
Scenario” charts for Remedial Sites, LTRA Sites, No
Action Sites, and Removal Sites:

"Where Appropriate, Conduct At Least One Five-Year
Review"

8. Appendix B, “"Sample Close Out Report,® Apendment:

a)

Page B-6. Add the following separate chapter, as the
new Chapter V, prior to the "EROTECTIVENESS" Chapter, to
provide a summary of the Five-Year Review which, if
appropriate, was conducted, and what actiong, if any,
were taken as a result of that Review, as follows:

"V. SUMMARY OF FIVE YEAR REVIEW STATUS

Consistent with the requirements of the October 3o,
1989 policy directive from the Acting Assistant
Administrator for OSWER which describes EPA's general
policy of not deleting sites before completion of the
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first five year review following completion of all
remedial actions at a site (except operation and
maintenance), a five year review was completed and
signed by the EPA Region IX Office on . Basedqd
on the findings of this five year review, EPA and the
State of California have determined that all remedial
actions conducted at the site remain protective of
Public health, welfare, and the environment.

EPA Region IX entered into a Superfund State
Contract with the State of California on - to
assure the performance of future five-year reviews at
this site by the State. An acceptable and detailed
workplan is in place for the performance of future five-
year reviews. This workplan hag been incorporated into
the operation and maintenance plan already in place. 1If
necessary, it will be revised at the time of each five-~
Year review,"

9. endj "Sa e Notj hd dim H

a) Page C-3. Add the following paragraphs after the third
deletion criteria under Chapter II:

"In addition to the above, for all remedial actions
which result in hazardous substances, pollutants, or
contaminants remaining at the site above levels that
allow for unlimited use and unrestricted exposure, it is
EPA's policy that sites should generally not be deleted
from the NPL until at least one five-year review has been
conducted following completion of all remedial actions at
a site (except operation and maintenance), any
appropriate actions have been taken to ensure that the
site remains protective of public health and the
environment, and the site meets EPA's deletion criteria
as outlined above. EPA must aleo assure that five-year
reviews will continue to be conducted at the site until
no hazardous substances, pollutantg, or contaminants
remain above levels that allow for unlimited use and
unrestricted exposure. States may conduct five-year
reviews under/pursuant to Cooperative Agreements or
Superfund State Contracts with EPA, and submit fiv. -year
review reports to EPA.

An exception to this requirement involves situations
where a Consent Decree contajined language specifically
committing EPA to delete a site from the NPL upon
completion of certain response activities. In such
cases, EPA Regions must consult with EPA Headquarters
prior to initiation of any deletion activities. However,
such an exception would apply only to the general policy
of not deleting sites before completion of the first
five-year review, not to the reguirement to conduct
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10.
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reviews. EPA would still need to aggure that five-year
reviews will be conducted at the gite. Given the October
30, 1589 policy directive from the Acting Asgistant
Administrator for OSWER regarding the performance of
five~-year reviews and their relationghip to the deletion
process, Consent Decrees should now require one five-year
review following completion of the remedial action
(except operation and maintenance) before deletion."

Page C-3. Add the following as the new procedure 1.
under Chapter III:

"1l. EPA Region II entered into a Superfund State
Contract with the State of New Jergey to conduct five-
Year reviews at this site. New Jersey conducted the
first five-year review on — EPA and the State
find that the remedy continues to provide adequate
pProtection of human health and thé environment.

Page C-5. Add the following after the sentence
beginning with "A five year..." in the paragraph
beginning with "The institutional controls...", and
delete the existing last sentence which begins "That
Program...":

"EPA Region II entered into a Superfund State Contract
with the State of New Jersey to conduct five-year
reviews at this site., New Jersey conducted the first
five-year review on . EPA and the State find
that the remedy continues to provide adequate protection
©f human health and the environment.

An acceptable and detailed workplan is in place for
the performance of future five-year reviews. This
workplan has been incorporated into the operation and
maintenance plan already in place, and has been
sufficiently prepared to allow the EPA and the State of
New Jersey to determine whether the protectiveness of
the remedy for the site will be maintained over time.
If necessary, it will be revised at the time of each
five-year review.”

®cample ice et - H

Page E-1. Change the last sentence of the SUMMARY
section as follows:

"Moreover, EPA and the State of have determined
that remedial actions conducted at the site to date
remain protective of public health, wvelfare, and the
environment."

do12



